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James W. Harbell 

 

5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Direct: (416) 869-5690    Fax: (416) 947-0866    jharbell@stikeman.com 

Law Practice 

Mr. Harbell is a partner and head of the Real Estate Department in the firm’s Toronto office, 
chair of the firm’s Energy Group and a senior member of the firm’s Public-Private 
Partnerships/Infrastructure Group. He sits on the firm’s Partnership Board. 

Mr. Harbell is a certified Specialist in Environmental Law by the Law Society of Upper 
Canada and is practice leader for the firm’s national environmental practice. He has 
appeared before various levels of courts and regulatory agencies including the Ontario 
Municipal Board, Environmental Assessment Board, Committees of Adjustments, Land 
Division Committees and various municipal councils and committees. 

Mr. Harbell has considerable expertise in independent development and power project 
finance, as well as the environmental and municipal law areas. He has acted for developers 
requiring regulatory approvals for power plants and transmission lines, contractual 
negotiations with utilities, steam hosts and major power consumers. From a lender’s 
perspective, Mr. Harbell has provided advice on regulatory and commercial approvals and 
related risk issues for project finance.  

Mr. Harbell is listed and recognized in the following publications: 

■ The Best Lawyers in Canada 2011 in the areas of Real Estate and Environmental Law. 

■ The 2009 Lexpert/American Lawyer’s Guide to the Leading 500 Lawyers in Canada for 
Energy (Electricity). 

■ The Canadian Legal Lexpert Directory 2009, as a leading lawyer in the Property 
Development and Energy (Electricity) sectors. 

■ The 2009 PLC Which Lawyer? as highly recommended in the Environment sector. 

■ The International Who’s Who of Environment Lawyers 2010. 

■ The 2009 LawDay’s Leading Lawyers in the areas of Energy-Corporate and Energy- 
Regulatory.  

■ PLC’s Cross-border Environment Handbook 2007/08. 

■ The 2007 Legal Media Group’s Guide to the World’s Leading Environmental Lawyers. 

Professional Activities 

Mr. Harbell is a member of ABA Standing Committee on Environmental Law (2004-2010) 
and was chair of the Environmental, Energy and Natural Resources Committee of the ABA 
Business Law Section (2003-2006). He was a member of Council (2000-2003) of the Section 
of Environment, Energy and Resources of the American Bar Association, a past chair of the 
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Environmental Transactions, Audits and Brownfields Committee of the Section. He was 
chairman (1991-92) of the Municipal Law Section of the Canadian Bar Association-Ontario. 

Mr. Harbell has been involved in many community initiatives such as being a member of the 
Board of Governors of St. Clement’s School, past Clerk at Rosedale United Church and was 
a former Board Member of the Evergreen Foundation. 

Representative Work 

Mr. Harbell’s experience includes acting for: 

Energy 

■ Sithe Global Power, LLC in its sale of a 50% interest in the 875-MW Goreway Station, 
to Chubu Electric Power Company, Inc. and Toyota Tsusho Corporation. 

■ Sithe Global Power, LLC on the development of two 875-MW generation facilities in 
Brampton and Mississauga, Ontario. 

■ Ontario Power Authority concerning the Integrated Power Supply Plan and the 
Procurement Process hearing process before the Ontario Energy Board. 

■ Ontario Power Authority in its procurement process (RFP III) for Renewable Energy 
Supply. 

■ Coral Energy Inc. (Shell) concerning its application for a gas distribution line to connect 
its Brighton Beach power project with the TransCanada Pipeline System and related 
approvals. 

■ Coral Energy Inc. in the negotiation of a gas/power tolling agreement for the Atco 
Power 580 MW generation facility in Windsor. 

Real Estate, Municipal, Land Use & Environmental 

■ Women’s College Hospital in land use approvals for redevelopment of the hospital. 

■ The City of Toronto on its acquisition of the Green Lane Landfill near St. Thomas, 
Ontario. 

■ National Rubber Technologies Inc. before the OMB in its successful opposition to a 
Toronto condo development. 

■ The Town of Richmond Hill in the processing of development approvals and related 
contested OMB hearing for the Tridel development on Historic Yonge Street. 

■ Toronto Transit Commission concerning Court challenges to the environmental 
assessment and City of Toronto jurisdictions to approve the St. Clair Streetcar Project. 

■ The Region of York to defend the Region’s position concerning the King City “Big Pipe” 
at Divisional Court and Court of Appeal proceedings. 

■ Chrysler Canada Inc. concerning rezoning portion of its Bramalea Assembly Plant, and 
representing DaimlerChrysler as it relates to residential subdivisions in the vicinity of the 
assembly plant to ensure compatibility with the industrial operation. 

■ O&Y Properties Corporation concerning the required land use permissions to construct 
the Maritime Life Building including issues related to public transit, bonusing, heritage 
building preservation. 

■ Affordable Housing Agreement for its “Lets Build Program” for affordable housing. 

■ LP Heritage concerning its bid for a long-term lease of Union Station in the City of 
Toronto. 

■ City of Toronto regarding the developing and drafting of its Land Transfer and Personal 
Vehicle Taxes. 
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■ Monarch Construction regarding approvals for residential uses in Oakville. 

■ Redpath regarding land use issues related to Toronto Waterfront Redevelopment. 

■ Urban Capital regarding Waterfront Toronto’s West Don Lands Development. 

Publications and Presentations 

Mr. Harbell has written and spoken extensively on the legal aspects of real estate, 
environmental, land-use, and energy matters, including the following: 

■ Panel leader, “What does the Cogeneration Industry need from the OPA:, CoGen 
Canada Conference, Toronto, ON, June 3, 2010. 

■ Moderator, “Renewable Energy in Canada: With a focus on Ontario’s new Feed-in 
Tariff”, Stikeman Elliott client seminar, New York City, NY, May 18, 2010. 

■ Presenter, “Going Green: Renewable Energy in Canada”, Stikeman Elliott client 
seminar, Calgary, AB, April 20, 2010. 

■ Speaker, “The Green Energy Act: From planning to implementation”, Stikeman Elliott 
client seminar, Toronto, ON, February 5, 2010 

■ Moderator, “Canadian Off-Takers - Bringing procurers generators and financiers 
together”, Canadian Power Finance Conference, Toronto, ON, January 28, 2010. 

■ Moderator, “Current Issues in Market Development” APPrO 21st Annual Canadian 
Power Conference, Toronto, ON, November 18, 2009 

■ Co-chair, “Feed-In Tariffs: The Key to a Green Economy?”, EUCI conference, 
September 2009. 

■ Moderator, “Multi-Sector Overview, Outlook and Perspectives – Senior Executives from 
Major Commodity and Consuming Sectors”, New England-Canada Business Council 
and Energy Trade & Technology Conference, Boston, MA, November 7, 2008. 

■ Facilitator, “Aboriginal Consultation and Environmental Law”, Law Society of Upper 
Canada, October 28, 2008. 

■ Co-author, “Climate Change in Canada – Hot Topics in Environmental and Energy 
Law”, American Bar Association, Dallas, TX, March 3, 2008. 

■ Moderator, “Province panel discussion – Towards a shared body of experience”, 
Western Canada Innovation Infrastructure Finance Forum, Banff, AB, June 15, 2007. 

■ Co-chair, “Global Warming: How the Law Can Best Address Climate Change” 
Conference, American Bar Association, Baltimore, MD, June 8, 2007. 

■ Chair, “3rd Annual Ontario Power Forum: Power Investment Realities in a Volatile 
Market: Competitive Procurement, Pure Play vs. Diversification, Finance", Platts, 
Toronto, ON, February 22-23, 2007. 

■ Co-author, Canadian chapter of Electricity Regulation 2004, 2005 and 2006 (Global 
Competition Review). 

■ “Brownfield Redevelopment”, Zoning and Land use in Ontario, Lorman Educational 
Services, November 2005, September 2003. 

■ “Canada Tackles Environmental Problems – There are Some Differences up North”, 
ABA Business Law Today, November/December 2002. 

■ “Towards a Smart Tomorrow”, SCI Canada Centennial Conference, Smart Growth, 
Sustainable Development, November 2002. 
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■  “Managing Contaminated Land and Brownfields Redevelopment”, Air & Waste 
Management Association Ontario Section, Ontario Society for Environmental 
Management, November 2001. 

■ Presenter, “Brownfields”, Ontario Municipal Board Extensive Training Seminar, May 
2001. 

■ “Environmental Issues Relating to Shopping Centres”, 2001, ICSC Canadian Shopping 
Centre Law Conference, March 2001. 

■ Panellist, “Managing Integration of National Practices into Local or Branch Offices: How 
They Can Work Together”, The Law Firm Practice Group Leadership Summit: Canada 
– Mastering the Balancing Act Between Practice and Leadership Responsibilities, 
Fulcrum Information Services Inc., January 2001. 

■ Organizer, “Keep Out of Hot Water - Water Quality Issues for 2001; Hot Topics in 
Environmental Law”, ABA Section of Business Law, Committee on Environment, 
Energy and Natural Resources Annual Meeting, August 2001. 

■ Co-lecturer, “Contaminated Lands – Structuring Commercial Transactions of 
Contaminated Sites”, Federated Press, November 2000. 

■ “Brownfield Redevelopment – The Canadian Context”, October 2000. 

Education 

Osgoode Hall Law School (LL.B. 1982), University of Toronto (Trinity College 1977-1979). 

Bar Admission 

Ontario, 1984. 
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Jason Chee-Aloy 

 
Managing Director 
Power Advisory LLC 

 
Jason Chee-Aloy joined Power Advisory LLC in September 2010. Power Advisory LLC is a 
leading consulting firm specializing in electricity market analysis, business strategy, 
generation and transmission procurement, policy development, regulatory and litigation 
support, market design and project feasibility assessment. Mr. Chee-Aloy is presently acting 
for multiple clients with business interests in renewable and clean energy. 

Prior to joining Power Advisory LLC, Jason was the Director of Generation Procurement at 
the Ontario Power Authority (OPA) from August 2005 to August 2010. Mr. Chee-Aloy was 
responsible for procuring electricity generation through direct negotiations, standard offer 
programs and competitive processes. During those five years, the OPA procured over 
13,000 MW of generation, representing an approximate value of over $23 billion. Most 
recently, Jason's main focus was leading the development, consultation and implementation 
of North America’s first comprehensive Renewable Energy Feed-in Tariff Program including 
delivery of program rules, contracts and pricing. This Program successfully launched on 
October 1, 2009 resulting in over 15,000 applications totaling over 10,000 MW. In December 
2009, Jason received the Canadian Solar Industries Association’s 2009 Solar Industry 
Leader of the Year award. 

Prior to joining the OPA, Mr. Chee-Aloy worked for Ontario’s Independent Electricity System 
Operator (IESO) from November 1999 to July 2005 where he was closely involved with 
restructuring Ontario’s electricity sector through development and implementation of market 
design and market surveillance initiatives.   

Mr. Chee-Aloy has also worked as an Energy Economist, in the public and private sectors, 
analysing competitive electricity and natural gas markets. 

Mr. Chee-Aloy holds an M.A. in Economics and graduated from the University of Toronto. 

During his time away from the electricity sector, Mr. Chee-Aloy is a part-time baseball scout 
for the Major League Baseball Scouting Bureau and a former Kansas City Royals scout. He 
has coached competitive baseball for 17 years and has won six National Championships. In 
2006, Mr. Chee-Aloy was presented with the Lionel Ruhr award as Baseball Canada’s 
Coach of the Year.  

Contact Information: 

Power Advisory LLC 
500 University Ave., Suite 600 
Toronto, ON  M5J 2H7 
Telephone: 416-303-8667  
Email: jchee-aloy@poweradvisoryllc.com 
Web: www.poweradvisoryllc.com 
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Glenn Zacher 

 
5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Direct: (416) 869-5688    Fax: (416) 947-0866    gzacher@stikeman.com 

Law Practice 

Mr. Zacher is a partner in the litigation and energy section in Toronto. His practice focuses 
on commercial litigation and energy regulatory law. He was called to the Bars of Ontario and 
British Columbia and has appeared before all levels of court in both provinces. Mr. Zacher 
has also conducted arbitrations and has acted as counsel before various administrative 
tribunals, including the Ontario Energy Board (OEB), the British Columbia Utilities 
Commission (BCUC) and the Ontario Securities Commission (OSC). 

Mr. Zacher’s energy regulatory practice includes advising and representing public agencies 
and private sector companies (generators, marketers, transmitters) before the Ontario 
Energy Board and in review and appeal proceedings before the Ontario Divisional Court and 
the Ontario Court of Appeal. He also acts for energy clients in complex commercial litigation 
disputes. In 2002, Mr. Zacher spent a year’s secondment at the Independent Electricity 
System Operator (IESO) where he acted as counsel to the IESO during the lead-up to and 
for the first eight months following the opening of the restructured Ontario electricity market. 

Mr. Zacher has been recognized in LawDay – Leading Lawyers: Energy – Regulatory 2009. 

Professional Activities 

Mr. Zacher is a member of the Energy Bar Association, the Ontario Bar Association (Natural 
Resources and Energy Section) and the Advocates' Society. 

Representative Work 

Energy Regulatory/Energy Litigation 

■ Co-counsel to Ontario Power Authority (OPA) in OEB proceeding to approve Integrated 
Power System Plan. 

■ Counsel to BP Energy in $140-million action by Enbridge Pipelines relating to 
transportation of natural gas liquids. 

■ Counsel to province in mediating and settling dispute between province, mining 
company and first nation. 

■ Counsel to OEB in appeal by Natural Resource Gas before Ontario Divisional Court 
and Ontario Court of Appeal. 

■ Counsel to OEB in appeal by Great Lakes Power before Ontario Divisional Court and 
Ontario Court of Appeal. 

■ Counsel to OEB in appeal by Toronto Hydro before Ontario Divisional Court and Court 
of Appeal. 
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■ Counsel to OPA in Bruce to Milton transmission leave-to-construct proceeding before 
OEB. 

■ Compliance counsel to OEB in proceeding under s.112 of the Ontario Energy Board 
Act. 

■ Counsel to IESO in annual fee application before OEB (2005-09). 

■ Counsel to Universal Energy in review of BCUC decision concerning gas marketing. 

■ Counsel to Receiver for Ivaco Inc. in proceeding to assess claim by Bruce Power 
relating to energy supply contracts. 

■ Counsel to IESO in proceeding before Ontario Superior Court to obtain picketing 
injunction. 

Commercial Litigation 

■ Counsel to Siemens in defence and settlement of class action arising from industrial 
fire. 

■ Counsel to Industrial Alliance in defending complex multi-party fraud claim. 

■ Counsel to private equity fund investors in defence and settlement of complex 
oppression claim. 

■ Counsel to Receiver for YBM Magnex in claims against company directors, officers, 
auditors and advisors. 

■ Counsel to Air Canada in successfully defending and settling claims arising from CCAA 
proceedings. 

■ Counsel to USE Hickson Products in arbitration to successfully obtain insurance 
coverage for damage caused by major industrial explosion. 

■ Counsel to commercial bank in prosecution and settlement of arbitration arising from 
complex IT project. 

■ Counsel to national sports body in successfully obtaining injunction to restrain use of 
name and brand. 

■ Counsel to audit firm in defence and settlement of auditor’s negligence claim. 

Recent Publications and Presentations 
■ Co-author, "Energy Regulation in Ontario" (Canada Law Book), the leading text on 

legislation, regulations, rules and codes governing the Ontario energy industry. 

■ Co-author, "Managing Litigation" chapter in the Ultimate Corporate Counsel Guide, 
CCH. 

■ Co-chair, "Feed-In Tariffs: The Key to a Green Economy?", EUCI conference, 
September 2009. 

■ Author, "At a crossroads once again: How to align electricity policy and regulatory 
processes for approving major transmission projects," IPPSO FACTO, January 2009. 

■ Presenter, "Streamlining Transmission Approval Processes," APPrO Conference, 
November 2008. 

■ Co-author, "Energy (Electricity) – Recent Developments of Importance" chapter in the 
2007 edition of the Lexpert/American Lawyer Guide to the Leading 500 Lawyers in 
Canada. 

■ Co-chair, Platts 3rd Ontario Power Forum conference, 2007. 



 

STIKEMAN ELLIOTT LLP:  SPEAKERS 

8 

■ Author, "When regulators come knocking: Challenges for Canadian companies in an 
era of enhanced regulatory oversight," Canadian Lawyer, January 2007. 

Education 

University of British Columbia (LL.B. 1993), Queen’s University (Honours BA 1988). 

Bar Admission 

Ontario, 2000. British Columbia, 1994. 
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Slide and Notes

STIKEMAN ELLIOTT LLP www.stikeman.com

Smart Investing in Ontario
Agenda
1. Green Energy Act

2. Changing Ontario Supply Mix

3. Feed-in Tariff Program

4. Notice to Proceed

5. Electricity Demand 

6. Smart Investment
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Slide and Notes

SLIDE  2 STIKEMAN ELLIOTT LLP

Green Energy Act

 Ontario Government introduced and approved Green Energy Act (GEA) in 2009 

 GEA is broad and reaches beyond electricity policy
– Renewable energy supply 
– Standard offer procurement through Feed-in Tariff (FIT) Program
– Aboriginal partnerships and participation
– Conservation 
– Smart grid
– Green jobs
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Slide and Notes
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Ontario’s Supply Mix (2009)

Total Installed Capacity > 35,000 MW

Water: 7,826 MW
Wind: 1,084 MW
Solar PV: 40 MW

Coal

6,434 MW
18%

Gas/Oil
8,525 MW

24%

Nuclear
11,426 MW

32%

Renewable
8,985 MW

26%

2009
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Ontario’s Projected Supply Mix (2014)

Projected Total Installed Capacity > 39,000 MW*
* Assuming all contracted supply is developed and all connection capacity is used 

(including capacity from Bruce-Milton transmission expansion)

Water: 8,500 MW 
Wind: 5,300 MW 

Solar PV: 1,500 MW

Coal
980 MW

3%

Gas/Oil
11,183 MW

28%

Nuclear

11,386 MW
29%

Renewable
15,783 MW

40%

2014
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Feed-in Tariff Program – Key Features

 Various renewable energy supply technologies 
– Bio-energy technologies
– Solar PV 
– Waterpower 
– Wind

 Large standard offer procurement 
– Standard rules and contracts
– Different prices for different technologies by project sizes
 Prices cover development costs and provide a reasonable rate of return

 Long-term contracts: 20-years (40-years for waterpower)
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Slide and Notes

SLIDE  6 STIKEMAN ELLIOTT LLP

Feed-in Tariff Program – Key Features

 Aboriginal and Community projects
– Lower security ($5k/MW)
– Price adders (1.5 ¢/kW/h maximum)

 Restrictions on Prime Agricultural Land
– OPA not to enter FIT contracts for ground-mounted solar PV projects > 100 kW 

located on
 Class 1 and 2 soils
 Specialty Crop Areas defined in the 2005 Provincial Policy Statement

– OPA may enter FIT contracts for ground-mounted solar PV projects > 100 kW 
located on Class 3 soils up to 500 MW

– Exemption: restrictions for Classes 1, 2 and 3 soils do not apply to lands zoned 
for non-agricultural purposes as of October 1, 2009 
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Slide and Notes

SLIDE  7 STIKEMAN ELLIOTT LLP

Feed-in Tariff Program – Key Features

 Domestic Content requirements for wind and solar PV projects
– Wind projects
 25% on or before Dec 31, 2011 and 50% after

– Solar PV projects
 50% on or before Dec 31, 2010 and 60% after

– Solar PV microFIT
 40% on or before Dec 31, 2010 and 60% after

– Domestic content requirements are FIT contract obligations
– Transition Option: projects ≤ 500 kW that were purchased or in-service by 

11:59 pm on Oct. 1, 2009 are eligible to transition to FIT/microFIT – they will be 
deemed to have met domestic content requirements

7
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Price Schedule

64.2≤ 10 kWGround Mounted Solar PV

44.3> 10 kW ≤ 10 MWGround Mounted Solar PV *

12.2> 10 MW ≤ 50 MWWaterpower * ^

19.0Any sizeOff-shore Wind *

13.5Any sizeOn-shore Wind *

19.5 ≤100 kW ≤On Farm Biogas * ^ 

18.5 > 100 kW ≤ 250 kW On Farm Biogas * ^

11.1≤ 10 MWLandfill gas * ^

10.3> 10 MWLandfill gas * ^

80.2≤ 10 kWRooftop Solar PV 

71.3> 10 kW  ≤ 250 kWRooftop Solar PV

63.5> 250 kW ≤ 500 kWRooftop Solar PV

53.9> 500 kWRooftop Solar PV

13.8≤ 10 MWBiomass * ^

13.0> 10 MWBiomass * ^

16.0≤ 500 kWBiogas * ^

14.7> 500kW ≤ 10 MWBiogas * ^

10.4> 10 MWBiogas * ^

Renewable Fuel Capacity Range FIT Price (¢/kWh)

Waterpower * ^ ≤ 10 MW 13.1
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Feed-in Tariff Program: OPA Offered Contracts*

55.2192.57551530.42533.1
MW of Contracts 

Offered

Bio-EnergyWaterSolar PV^WindTotal

345055951694
# of Contracts 

Offered

Bio-EnergyWaterSolar PV^WindTotal

Energy Source

* As published in OPA’s Q1/10 Electricity Supply Progress Report 

^ Includes Capacity Allocation Exempt (< 500 kW) projects

According to the OPA’s Sep 28 Bi-Weekly Report, 255 applications, totaling 
6791 MW, will not be offered FIT contracts and are awaiting the forthcoming 
OPA Economic Connection Test
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Notice to Proceed FIT Contract Provisions

 Concept of Notice to Proceed (NTP) new to OPA procurement contracts
– Provides Supplier with OPA confirmation that construction of the generation 

project may begin

 Instead of having multiple milestones between contract issuance and 
commercial operation, all interim milestones consolidated into NTP

 OPA may terminate FIT Contract prior to issuance of NTP but must pay 
Supplier’s Pre-Construction Development Costs
– Pre-Construction Development Costs are the costs incurred by the Supplier 

prior to purchasing major equipment or signing Engineering, Procurement and 
Construction (EPC) contract

– Limit is technology-specific, set out in Exhibit A of the FIT contract
 Fixed amount plus a $/MW amount
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SLIDE  11 STIKEMAN ELLIOTT LLP

Supplier Request for Notice to Proceed

 Supplier must request NTP and provide the necessary pre-requisites
– Renewable Energy Approval (REA)
– Financing Plan
– Impact Assessment(s)
 Connection Impact Assessment
 System Impact Assessment 
 Customer Impact Assessment 

– Domestic Content Plan (DCP), if applicable

 Supplier must provide Incremental NTP Security
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Slide and Notes

SLIDE  12 STIKEMAN ELLIOTT LLP

Notice to Proceed Pre-Requisites

 For the most part, the four NTP pre-requisites represent either new or changed 
requirements compared to other Supplier requirements within applicable OPA 
procurement contracts
– REA is a new Approval regulated by the Ministry of Environment (MOE) and 

Ministry of Natural Resources (MNR)
– DCP is a entirely new requirement

 Based on the strength of a submitted DCP, the OPA may provide the Supplier 
with a Commitment Letter that binds the OPA
– Commitment Letter will help provide comfort to Suppliers and their Lenders
– DCP: wind vs. solar PV
 Because of the higher Minimum Required Domestic Content Level for solar PV, 

it will likely prove more challenging to draft a Commitment Letter
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Force Majeure and Linkages to NTP Pre-Requisites

 OPA will likely receive many Force Majeure claims from Suppliers due to not achieving 
REA and/or applicable Impact Assessments in a timely manner as related to requesting 
NTP and meeting contracted Commercial Operation Date (COD)

– Many Suppliers aggressively bid days off their COD within the FIT Program’s Launch 
Period, indicating ‘shovel-readiness’

– ‘Service Guarantees’ (e.g, 60-days) to attain REA and applicable Impact Assessments 
may be challenging to maintain given the large number of projects

 It remains to be seen how the OPA will handle these Force Majeure claims and what 
impacts it will have on the supply chain and financing

– Manufacturers
– Lenders
– Other FIT Applicants (without FIT contracts)
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Decreasing Electricity Demand
 As discussed earlier, assuming resources under OPA contract reach timely COD and 

all connection capacity on the bulk transmission network is utilized (plus forthcoming 
connection capacity from Bruce-Milton), Ontario may have over 39,000 MW of installed 
generation capacity in 2014

 However, does the short- to medium-term demand forecast support this?

The above table is weather-normalized from IESO data.

Growth Growth

Year TWh Rate MW Rate

2004 153.7 1.32% 24,271 3.73%

2005 154.9 0.78% 24,609 1.39%

2006 152.3 -1.68% 25,078 1.91%

2007 151.6 -0.46% 24,820 -1.03%

2008 148.9 -1.78% 24,901 0.33%

2009 140.4 -5.71% 23,867 -4.15%

Energy Peak
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Baseload Electricity Demand
 OPA defines baseload as the level of demand which is present at least 72% of the 

time
 Declining baseload electricity demand has led to the issue of Surplus Baseload

Generation (SBG)
– SBG occurs when the total of the available electrical output from nuclear, wind, 

some waterpower, solar PV, and some co-generation facilities are greater than 
electricity demand



STIKEMAN ELLIOTT LLP: PRESENTATION SLIDES

16

Slide and Notes
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Electricity Demand Forecast

 Electricity demand is expected to continue to grow more slowly than the 
economy in this recovery

 Around 2014/15, Ontario is projected to experience demand levels prior to 
economic slowdown (i.e., achieve levels similar to 2006/07)

CAGR

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 09-19

PA Energy Forecast (TWh) 142 144 147 149 151 152 154 155 157 159

Energy Growth (%) 1.4% 1.0% 2.0% 1.7% 1.1% 1.0% 1.0% 1.0% 1.0% 1.0% 1.2%

PA Peak Demand Forecast (MW) 24,748 25,152 25,821 26,382 26,796 27,191 27,593 27,956 28,325 28,699

Demand Growth (%) 1.5% 1.6% 2.7% 2.2% 1.6% 1.5% 1.5% 1.3% 1.3% 1.3% 1.6%
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Smart Investment
 Despite one potential 2014 scenario of over 39,000 MW of installed generation capacity 

and forecast peak demand of nearly 27,000 MW, investment opportunities exist

 Short-Term (present to 2012)
– Many new supply-side market entrants with OPA procurement contracts, especially 

through the FIT Program, provides increased opportunities for Partnerships and/or 
Acquisitions
 Under what conditions will the OPA consent Change of Control – both prior to and after 

OPA contract execution? 
– Generation projects connected to applicable distribution systems likely have a relatively 

higher probability of achieving connection versus projects needing to connect to the bulk 
transmission network
 How will Local Distribution Companies, Transmitters, OPA and the Ontario Energy Board 

handle this?
 What are the limits on respective distribution systems?

– What will be the attrition rate for projects under OPA contract?
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Smart Investment

 Medium-Term (2012 to 2016)
– Ontario Government decisions on nuclear generation 
 If significant nuclear generation capacity is not replaced in a timely manner, 

Ontario will require additional generation in the not too distant future
– Transmission and distribution – what projects are likely to move forward?

 Forthcoming Government consultations leading to a future Ministerial Directive 
to the OPA conveying the main contents of the Long-Term Energy Plan
– Scope of Ministerial Directive
 How much influence will stakeholders have?

– Contents of the Long-Term Energy Plan
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About Stikeman Elliott 
Stikeman Elliott is recognized nationally and internationally for the sophistication of its 
business law practice and cross-border expertise. The firm is a Canadian leader in each of 
its core practice areas – M&A, private equity and venture capital, corporate finance, tax, 
corporate and commercial law, business litigation, banking, intellectual property, 
employment and pensions and securities, real estate, insolvency, structured finance and 
derivatives, anti-trust and administrative law – and has developed in-depth knowledge of a 
wide range of industries including technology, telecommunication and media, aviation, 
transportation, manufacturing, mining, energy, banking, insurance, infrastructure and retail. 

Located in Toronto, Montréal, Ottawa, Calgary and Vancouver, 
Stikeman Elliott’s Canadian offices are leaders in their 
respective jurisdictions. Stikeman Elliott is also prominent 
internationally, with a longstanding presence in London, New 
York and Sydney and extensive experience in the U.S., 
Europe, China, South and Southeast Asia as well as in Latin 
America, the Caribbean and Africa. The firm’s 500 members 
include many of Canada’s most prominent business lawyers, 
including leading litigators. 

Our firm has been recognized by national and international 
legal directories as a Canadian leader in business law. 

■ #1 for Lexpert/American Lawyer ranked lawyers in M&A, Corporate Finance, Corporate-
Commercial and Derivatives 

■ #1 for Lexpert ranked lawyers in M&A, Corporate Finance and Corporate-Commercial 

■ #1 in the Best Lawyers rankings for M&A, Corporate Law, Securities, Derivatives, 
International Arbitration and Media Law  

■ Ranked Top-Tier in Corporate Law, M&A and Corporate Finance in Chambers Global’s 
The World’s Leading Lawyers and the International Financial Law Review IFLR 1000 

The firm’s National Litigation Group, whose specializations include class actions, securities 
litigation, anti-trust and restructurings, has been ranked among the top three business 
litigation practices in Canada by Lexpert. The firm is also well known for its extensive 
regulatory and government relations expertise; the latter anchored by its office in Ottawa. 

Stikeman Elliott was named as one of Canada’s Top 100 Employers for 2009 and 2010, one 
of Canada's Best Diversity Employers and Best Employers for New Canadians for 2010 
(each as selected by Mediacorp in partnership with Maclean’s magazine), as one of the 
Greater Toronto Area’s Top 50 Employers for 2010 (as selected by the Toronto Star) and as 
one of Canada’s “Green 30” environmentally-friendly employers (as selected by Hewitt 
Associates, in partnership with Maclean’s and Canadian Business magazines). The firm was 
the first national Canadian law firm to be certified as carbon neutral, as of 2009. 

 

“The lawyers have great 
local expertise and 
knowledge…and they 
achieve very successful 
results.” 
- Chambers Global 

  Client Interview 
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Energy Practice Overview 
Stikeman Elliott’s energy practice spans the breadth of the Canadian oil and gas, electricity 
and renewable energy industries. 

Oil & Gas  

Stikeman Elliott’s Energy Group participates in a broad 
range of transactions in the oil and gas industry. Our 
work in this area includes mergers, acquisitions, 
dispositions, debt, equity and project financings, 
restructurings, marketing arrangements for oil, gas and 
other petroleum substances and derivative products 
related to those marketing activities. Our Energy Group 
includes several of Canada’s most prominent business lawyers. Our clients include the 
developers, owners and operators of oil and gas properties and midstream and downstream 
facilities, large industrial gas users as well as investors in and lenders to participants in the 
oil and gas industry. We also represent marketers of petroleum substances and entities 
providing oil and gas field services including seismic, drilling and well fractionation services. 
Our oil and gas practice has a significant international dimension. We represent Canadian 
companies seeking to invest worldwide and for international investors seeking to invest in 
Canadian oil and gas assets. Our expertise and the strong relationships we have built with 
our clients allow us to efficiently manage legal issues within the context of our clients’ 
strategic business objectives in order to achieve successful outcomes.  

Electricity  

Lawyers in our Energy Group have significant experience in electricity matters, including with 
respect to the generation, transmission, marketing and regulation of electricity. Among other 
significant mandates, Stikeman Elliott has acted for the Ontario Power Authority and 
independent power producers in connection with power procurement processes and 
negotiations and has ongoing mandates for the Independent Electricity System Operator 
(IESO) and the Ontario Energy Board. The firm gained formative experience as counsel to 
the Market Design Committee responsible for establishing the framework for electricity 
market deregulation in the province of Ontario and to the Transmission Administrator in 
Alberta. The Energy Group also has extensive experience in the nuclear power sector. We 
have an understanding of the legal and practical issues affecting electricity generation and 
electricity transmission in Canada and internationally. 

The Group also has extensive experience in connection with project development, 
construction, financing and public-private partnership arrangements in the industry. Our 
lawyers also frequently advise on strategic acquisitions, dispositions and consolidations of 
assets and companies in the electrical sector. 

Renewable Energy 

Our Energy Group’s experience in the energy sector extends to alternative sources of 
energy and to renewable energy. We have acted for clients with respect to wind, solar and 
hydroelectric power projects, in addition to projects in emerging areas involving ethanol, 
biomass, geothermal and methane. We are counsel to the Ontario Power Authority in its 
recent procurement process for renewable energy RFP and have acted for a number of 
alternative energy producers and proponents on a broad number of mandates including 

This group is skilled in 
both the transactional and 
regulatory sides of energy 
work. 
- Chambers Global 2009 

  Energy & Natural Resources 
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structuring, financing, development, acquisitions and divestitures, supply and distribution 
activities. We have also advised foreign alternative energy suppliers on establishing 
Canadian operations.  

Recognition for Our Work 

The firm has been recognized as a Canadian leader in the Energy sector. International legal 
directories such as Chambers Global’s Guide to The World’s Leading Lawyers for Business 
and PLC Which Lawyer? have endorsed Stikeman Elliott’s Energy Group, while the 
Canadian Legal Lexpert Directory notes the firm is “repeatedly recommended” in the 
industry. Individual accolades for lawyers in the group have come from these directories, as 
well as The Best Lawyers In Canada and the Lexpert / American Lawyer Media Guide to the 
Leading 500 Lawyers in Canada.  

Among our individual Energy Group lawyers: 

■ Glenn Cameron has been recognized in the Canadian Legal Lexpert Directory as a 
leading practitioner “Most Frequently Recommended” in the areas of Corporate 
Commercial Law, Energy (Oil & Gas) and “Repeatedly Recommended” in the areas of 
Energy (Electricity), Private Equity, Mergers & Acquisitions and Project Finance; in The 
Best Lawyers in Canada in the areas of Corporate Law, Mergers & Acquisitions Law, 
Natural Resources Law (Oil & Gas) and Securities Law; and in Lexpert / American 
Lawyer Media Guide to the Leading 500 Lawyers in Canada as a leading practitioner 
“Most Frequently Recommended” in the areas of Corporate Commercial Law and 
Energy (Oil & Gas). 

■ Christopher Nixon has been recognized in the Canadian Legal Lexpert Directory as a 
leading practitioner “Most Frequently Recommended” in the areas of Corporate 
Commercial Law, Corporate Finance and Securities, Private Equity and Mergers & 
Acquisitions; in The Best Lawyers in Canada in the areas of Corporate Law (Finance) 
and Mergers and Acquisitions Law; and in Lexpert / American Lawyer Media Guide to 
the Leading 500 Lawyers in Canada as a leading practitioner “Most Frequently 
Recommended” in the areas of Corporate Commercial Law, Corporate Finance and 
Securities and Mergers & Acquisitions.  

■ Lou Cusano has been recognized in the Canadian Legal Lexpert Directory as a leading 
practitioner “Most Frequently Recommended” in the area of Energy (Electricity); in The 
Best Lawyers in Canada in the area of Energy Regulatory Law (Electricity); and in 
Lexpert / American Lawyer Media Guide to the Leading 500 Lawyers in Canada as a 
leading practitioner “Most Frequently Recommended” in the area of Energy (Electricity). 

■ Jim Harbell has been recognized in the Canadian Legal Lexpert Directory and the 
Lexpert/American Lawyer Media Guide to the Leading 500 Lawyers in Canada as a 
leading practitioner “Most Frequently Recommended” in the area of Energy (Electricity). 

■ Erik Richer La Flèche is recognized by Euromoney’s Guide to the World's Leading 
Project Finance Lawyers and The International Who’s Who of Public Procurement 
Lawyers. He is also included as a “leading lawyer” in the project finance sector of the 
IFLR1000 Guide to the World’s Leading Financial Law Firms. 

RENEWABLE ENERGY 

Stikeman Elliott’s Energy Group, one of the country’s top-ranked energy practices, is among 
Canada’s leading advisors to the renewable energy industry. A wide range of clients – 
including developers, purchasers, suppliers and financing entities – depend on the Group’s 
experience in development, construction, power purchase and procurement processes, real 
estate and leasing, debt and equity financing, mergers and acquisitions, tax (including 
government incentives for certain forms of renewable energy projects), environmental 
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approvals and related regulatory processes. We have worked on development projects in 
the renewable (solar, wind, hydro, biomass and waste) and conventional energy sectors, 
including co-generation projects. We have advised on construction contracts and regulatory 
approvals for new facility development, leasing, land use and municipal matters, 
environmental matters, permitting, supplier contracts and power purchase agreements and 
financing. As a full-service business law firm, we provide our energy clients with the advice 
they need on taxation, employment law, corporate governance, technology and intellectual 
property matters. 

We have gained extensive familiarity with power procurement processes in Ontario, acting 
as counsel to both the Ontario Power Authority (OPA) on the Renewable Energy Supply 
RFP for 500-MW, and to a variety of potential proponents, developers and independent 
power producers in connection with several electricity procurement RFPs. We have advised 
proponents in connection with OPA RFPs leading to Clean Energy Supply Contracts and 
Accelerated Clean Energy Supply Agreements, the Combined Heat and Power (CHP) RFP, 
the Renewable Energy Supply (RES) RFP and Renewable Energy Standard Offer Program 
(RESOP) proposals. In addition, we have acted for the OPA on the Integrated Power System 
Plan (IPSP) procurement process. Overall, this experience gives us working familiarity with 
the procurement process and the needs of proponents and the power system.  

The firm has extensive experience in electricity markets across Canada. In Ontario, in 
addition to representing the OPA as described above, we have experience working with a 
number of core participants including the Independent Electricity System Operator, the 
Ontario Energy Board, generators, local distribution companies, municipalities and financial 
intermediaries. We have partnered with the Ontario Power Authority to present seminars on 
the Green Energy Act and we have advised clients with respect to their participation in 
Ontario’s Feed-In Tariff (FIT) program. In Alberta, we have acted for ENMAX, Calgary’s 
electric utility, in connection with renewable projects and have appeared before the Alberta 
Energy and Utilities Board, the Alberta Environmental Appeal Board and the Alberta Surface 
Rights Board to acquire regulatory approvals on energy projects. In British Columbia, one of 
our Vancouver partners sits on the Board of BC Hydro and we have worked on a number of 
project finance transactions in the hydro-electric sector. Lawyers across our offices have 
also appeared before the National Energy Board and the Federal Energy Regulatory 
Commission.  

Stikeman Elliott also acted as counsel to Ontario’s Market Design Committee, which was 
responsible for establishing the framework for the province’s electricity deregulation process. 
This important mandate, awarded after a competitive bidding process, included advising on 
the drafting of the Electricity Act, 1998 and the Ontario Energy Board Act, 1998 – the key 
legislation in the deregulation process. 

Stikeman Elliott’s client base is both domestic and international and, in addition to servicing 
domestic clients, our Energy Group provides legal services to a variety of American and 
European entities on their tax and corporate structure and in relation to their search for 
opportunities in this sector.  

ENERGY SECTOR EXPERIENCE 

Electricity & Transmission 

Stikeman Elliott’s experience includes acting for/in connection with: 

M&A and Corporate Finance 

■ Macquarie Power & Infrastructure Income Fund in its acquisition of $130M from 
Solar Power Project 
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■ AbitibiBowater Inc. in its $615 million sale of a 60% indirect interest in the 335 MW 
McCormick hydroelectric facility to the Production division of Hydro-Québec. 

■ Sithe Global Power, LLC in its sale of a 25% interest in the 875-MW Goreway Station, 
to Chubu Electric Power Company, Inc. and Toyota Tsusho Corporation.  

■ Atria Networks LP in its $63 million acquisition of Hydro Ottawa Holding Inc.'s 
subsidiaries.  

■ Alstom Hydro Canada Inc. in its acquisition of SITCA.  

■ The underwriters with respect to the offering of $518 million senior and junior bonds by 
Harrison Hydro Finance Inc. to finance six run-of-river hydroelectric generating 
facilities in British Columbia. 

■ Harbinger Capital Partners in its successful $882 million unsolicited bid for Calpine 
Power Income Fund. 

■ Caisse de dépot et placement du Québec, as a joint venture partner in ACH Limited 
Partnership, in the $297.5 million acquisition by ACH of eight hydroelectric generation 
facilities from Abitibi-Consolidated. 

■ The acquisition of a 30% interest in a 75 MW gas-fired co-generation facility in Northern 
Ontario. 

Commercial & Regulatory 

■ Ontario Power Authority in connection with ongoing applications and leave-to-
construct proceedings before the Ontario Energy Board. 

■ Ontario Power Authority in the procurement process for 500-MW of Renewable 
Energy Supply. 

■ Ontario Power Authority in its application to the Ontario Energy Board for the 
Integrated Power System Plan (IPSP) and the Hydro One Bruce to Milton line. 

■ Independent Electricity System Operator (IESO) in all of its rates cases before the 
Ontario Energy Board since its inception. 

■ Regulatory counsel to IESO, a mandate that has included appearing before the Ontario 
Energy Board and the National Energy Board on transmission connection and 
international power line construction regulatory applications. 

■ The Independent Power Producers Society of Ontario (IPPSO) as a lead participant 
in the Ontario Energy Board hearings that designed the transmission rate structure that 
currently applies to Hydro One Networks. 

■ Ongoing mandates for the Ontario Energy Board. 

■ Legal counsel to an independent power producer seeking to construct international 
transmission interconnection facilities. 

■ Legal counsel to Alberta’s transmission administrator, ESBI Alberta Ltd. (ESBI) 
advising in connection with all applicable regulatory matters, including appearing for 
ESBI before the Alberta Energy and Utilities Board in tariff approval hearings and 
interventions. 

■ Legal advisors to ESBI in connection with its participation in the Independent 
Assessment Team’s design of Alberta’s power purchase arrangement auction and 
subsequently providing counsel in the auction process.  

■ Legal advisors to electricity industry participants from Alberta and neighbouring 
jurisdictions, including system support service agreements, interconnection agreements 
and related contracts. 
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Power Generation and IPPs 

Stikeman Elliott has provided legal advice to/on: 

■ Invenergy St. Clair Energy project, acting in connection with the $479 million financing 
of the 570-MW power plant. 

■ Sithe Global Power LLC on the development of the 875-MW merchant generation 
facilities in Brampton and Mississauga, a development among the largest project 
finance deals in Canada, valued at nearly $1 billion. 

■ Island CoGen project in B.C., acting for the lenders on the financing of the 265-MW 
cogeneration facility. 

■ Ashlu Creek project in B.C., acting for the lenders on the $110 million financing of the 
50-MW run-of-river hydro facility. 

■ Coral Energy Inc. in the negotiation of a gas/power tolling agreement for the planned 
Atco Power 580-MW generation facility in Windsor. 

■ The lenders in the West Windsor and Kingston Cogeneration Facilities. 

■ Cardinal Power in the development of a 150-MW natural gas fueled cogeneration plant 
and the subsequent transfer to Macquarie Power Income Fund. 

■ Atomic Energy of Canada Limited (AECL) on the proposed commercialization of its 
Whiteshell facility, negotiating all aspects of the commercialization, including the 
relationship between AECL and the federal government and their respective 
responsibilities in the commercialization. 

■ The construction of a 100 MW diesel-powered project in Guangdong Province, China. 

RENEWABLE ENERGY EXPERIENCE 

Stikeman Elliott’s recent experience includes acting for/in connection with: 

■ Ontario Power Authority in connection with its procurement of 500-MW of renewable 
energy (RES III). 

Solar Power 

■ SunPower Corporation in connection with its entry into Canada and development of 
solar farms. 

■ An international renewable energy company in connection with its Ontario solar 
projects.  

Wind Power 

■ Eolia Renovables de Inversiones, a publicly-listed Spanish developer of wind and 
solar power generating facilities, in connection with the development of six wind power 
sites in Ontario.  

■ ARC Energy Venture Fund 3 in the $12 million sale of Canadian Renewable Energy 
Corporation, an Ontario based developer of environmentally friendly wind power and 
run-of-river generating stations, to Canadian Hydro Developers, Inc. 

■ A lender to limited partnerships in connection with the development of four wind farms. 

■ Good Energies Investments BV, the largest shareholder in SUEZ Energy North 
America affiliate, in a $124 million acquisition of the Canadian wind power development 
company Ventus Energy Inc. 

■ PPM Energy, a subsidiary of ScottishPower, one of the largest wind power developers 
in North America, in respect of various wind power developments in Western Canada. 
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■ Elecnor, S.A. in connection with the development of its 100-MW wind power farm in 
Quebec. 

■ The underwriters in SkyPower Wind Energy Fund LP's $77 million prospectus 
offering of flow-through limited partnership units to fund, in part, the construction of a 
201-MW wind energy project near Riviere-du-Loup, Québec. 

■ The underwriters in AirSource Power Fund I LP’s $65 million prospectus offering of 
flow-through limited partnership units to fund the investment in entities that intend to 
construct and operate a 99-MW wind energy project near St. Leon, Manitoba. 

■ Pacific Hydro Limited on its acquisition of shares in Western Wind Energy Corp. 

■ InvestEco Private Equity Fund, L.P. in its loans to Schneider Power Inc., an Ontario 
based wind power developer, in return for options on common shares and convertible 
debentures enabling the loan to be converted to equity. 

■ ENMAX Corporation, the City of Calgary’s electric utility, in connection with ENMAX’s 
development, construction and commissioning with its joint venture partner of the 75-
MW wind farm located at McBride Lake in Southern Alberta.  

■ ENMAX Corporation in negotiating a joint venture with Vision Quest Windelectric Inc. 
to build and operate a $100 million wind farm to be located near Fort McLeod, Alberta 
and the execution of related construction, equipment supply and off-take agreements. 

■ AltaGas Income Trust with respect to its entering into of a joint venture with 
Greenwing Energy for the purpose of pursuing and developing wind power projects in 
Canada. 

■ One of the world’s largest manufacturers of wind turbines in developing a legal 
framework necessary for management of their Canadian operations in Quebec, Ontario, 
Alberta, Saskatchewan and Manitoba. 

■ Algonquin Power Income Fund on responding to Hydro-Québec requests for bids for 
wind projects, as well as negotiating leases with land owners. 

■ Several wind farm developers on their set-up in Canada and on their wind farm 
development and lease agreements. 

Hydro-Electric Power 

■ Beaver Power Corporation in the acquisition of its four hydro-electric generating 
facilities in Northern Ontario by Brookfield Power. 

■ Caisse de depot et placement du Québec in the joint-venture with Abitibi-
Consolidated Inc. for the Company’s Ontario hydro-electric generation facilities, 
creating ACH Limited Partnership. 

■ Primary Power in acquisition and related financing of Drayton Valley Power, a power 
generation fund based in Alberta. The fund held both biomass and hydro-based power 
generation facilities, and disposed of the hydro-based power generation facilities to 
Algonquin Power Income Fund concurrently with the acquisition and financing. 

■ A hydro-electric power producer with respect to recent water rights legislative 
changes in the Province of Newfoundland & Labrador. 

Biomass & Waste Power 

■ The original and subsequent financings of the Peel Region Energy-from-Waste 
Facility. 

■ A biomass project call for tender process in British Columbia, requiring familiarity with 
the standard terms for biomass contracts as well as the underlying economics of these 
projects both for utilities and for proponents. 
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■ Sithe Global Power in its potential CHP project, using waste gases and heat from 
Dofasco Inc.  

■ Enerkem Inc., a Quebec-based company whose gasification process uses waste 
products (municipal garbage, old wooden power poles etc.) to produce biofuels such as 
methanol and ethanol.  

Other Renewable Energy Sources 

■ The lenders in connection with the Pickering methane project. 

■ Moses Lake Ethanol LLC in the development of the Moses Lake Ethanol project. 

■ Upper Canada Ethanol in connection with the development of a 105 million gallon 
ethanol plant. 

■ The subordinated lender in the establishment of a $405 million credit facility for 
GreenField Ethanol Inc. 

■ IBM Canada in the negotiation of an ethanol agreement with Suncor Energy Ltd. 
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